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PER CURI AM *

Appellants in this age discrimnation suit appeal the
district court’s grant of summary judgnent in favor of the forner
enpl oyer. Because Appellants do not present evidence of age

di scrim nation beyond their own subjective beliefs, we AFFI RM

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5.4.



| . Background

This age discrimnation case involves five forner
enpl oyees! (collectively, “Appellants”) of Gegg County Sheriff
Maxey Cerliano. Cerliano was elected sheriff in 2000; he assuned
office on January 1, 2001, and retained Appellants, who had been
enpl oyees of the previous sheriff. Each of the Appellants worked
as a jailer or jail supervisor in the Gegg County Jail.

Various Texas | aws and regul ati ons specify the nunber of
jailers that are supposed to be on duty at any given tine in a
county jail. Further, jailers are required to make hourly “wal k-
t hrough” security checks of the jail facilities and all innmates,
and to maintain witten records of their findings. At the Gegg
County Jail, a log was nmaintained for this purpose. It is the
contention of Appellants that the Gegg County Jail was under-
staffed and frequently overcrowded, and that due to staffing
i ssues, Appellants were often unable to conplete their “walk-
t hrough” inspections. In any event, both sides are in agreenent
that Appellants filled in portions of the security log wth fal se
entries.

In late April, 2002, the Texas State Jail Conm ssion
i nspected the county jail and gave it failing marks for its being
understaffed. Shortly thereafter, Cerliano received two confiden-

tial reports fromjail staff indicating that jailers were falsi-

! The five former enployees are Donald Dennman, Tinothy Scott, Elke
Crunp, Janes Reader, and Sherree Dougl as.
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fying records. Two enployees identified the Appellants as being
responsi ble for the falsification of records. An investigation was
conducted, and Cerliano ultimately nmade the decision to term nate
Appel l ants. The Appel lants were first given the option of retiring
or resigning, which three of the five accepted; the remaining two
Appel l ants refused to resign, and were subsequently discharged.
Appellants filed suit against Gegg County (“the
County”), alleging that they had been wongfully term nated under
the Age Discrimnation in Enploynent Act (“ADEA’), 29 U . S.C. § 621
et seq. The Appellants al so brought a clai munder 42 U.S.C. § 1983
against the County and Cerliano in his individual capacity for
retaliation over their exercise of First Amendnent rights. Both
sides then noved for summary judgnent. The district court, Judge
John Hannah, granted sunmary judgnent to Cerliano and t he County on
Appel lants’ 8 1983 claim but denied summary judgnent as to
Appel lants’ ADEA clainms, holding that Appellants had nade a
sufficient show ng of pretext to justify atrial. Before the case
could be tried, Judge Hannah passed away, and was ultimately
replaced by Judge WIIliam Steger. The County again noved for
summary judgnent; Judge Steger granted the notion, holding that
Appel lants had failed to present sufficient evidence of pretext,
and that in the alternative, Gegg County was not the Appellants’
enpl oyer for the purposes of the ADEA. A judgnent for Appellees
was ent ered, and Appel | ants brought this tinely appeal, chall engi ng

only Judge Steger’s hol di ngs.



1. Discussion
This court reviews a district court’s grant of sunmary

j udgnent de novo. Evans v. City of Houston, 246 F.3d 344, 347 (5th

Cr. 2001). Summary judgnent is appropriate if “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there is no genui ne
i ssue as to any material fact and that the noving party is entitled
to judgnent as a matter of law” Fep. R QGv. P. 56(c); see also

Celotex Corp. v. Catrett, 477 U S. 317, 312-33, 106 S. C. 2548,

2552-53 (1986). On a notion for summary judgnent, a court nust
review the facts in the light nost favorable to the nonnovant.

Wl ker _v. Thonpson, 214 F.3d 615, 624 (5th G r. 2000).

The ADEA makes it unlawful for an enpl oyer “to di scharge

any individual . . . because of such individual’s age.”
29 U.S.C § 623(a)(1). “When a plaintiff alleges disparate
treatnent, ‘liability depends upon whether the protected trait

(under the ADEA, age) actually notivated the enpl oyer’s deci sion.’
That is, the plaintiff’s age nust have ‘actually played a role in
[the enpl oyer’s decisionnmaking] process and had a determ native

i nfl uence on the outcone. Reeves v. Sanderson Pl unbi ng Prods.,

Inc., 530 U.S. 133, 141, 120 S. CO. 2097, 2105 (2000) (quoti ng

Hazen Paper Co. v. Bigagins, 507 U S 604, 610, 113 S. Ct. 1701,

1706 (1993)).



Where, as here, the plaintiff has failed to produce any
direct evidence of discrimnation, this court applies the famliar

McDonnel I Dougl as burden-shifting framework t o anal yze ADEA cl ai ns.

To survive sunmary judgnent, a plaintiff nust first establish a
prima facie case of discrimnation by a preponderance of the

evidence. Pratt v. City of Houston, 247 F.3d 601, 606 (5th Cr.

2001) (citing MDonnell Douglas Corp. v. Geen, 411 U S 792,

802-04, 93 S. . 1817, 1824-25 (1973)). |If the plaintiff succeeds
in establishing a prima facie case, there exists a presunption of
discrimnation by the enployer, who is required to provide the
court with a legitimte, nondiscrimnatory reason for the

chal | enged acti ons. McDonnel I Douglas, 411 U. S. at 802-04, 93

S. C. at 1824-25. I f the enployer furnishes the court with a
| egitimate, nondiscrimnatory reason for its actions, the burden
shifts again to the plaintiff to provide the court wth evidence
“that the legitimte reasons offered by the defendant were not its
true reasons, but were a pretext for discrimnation.” Reeves,
530 U.S. at 143, 120 S. C. at 2106. Absent a show ng that the
nondi scrimnatory reason offered by the defendant is false, a
“plaintiff nust substantiate his claimof pretext through evidence
denonstrating that discrimnation lay at the heart of the

enpl oyer's decision.” Price v. Fed. Express Corp., 283 F.3d 715,

720 (5th CGr. 2002). Thus, it is the plaintiff who is left with

the ultimate burden of proving discrimnation. Sandstad v. CB

Richard Ellis, Inc., 309 F.3d 893, 897 (5th Gr. 2002).

5



Both district court judges concl uded, and t he County does
not now contest, that Appellants properly established a prinma facie
case of discrimnation. The County in response clained that
Appel I ants had been term nated because of their failure to tend to
their responsibilities as jailers, as well as their involvenent in
the falsification of records at the county jail. |In response to
this legitimate, nondiscrimnatory explanation for their being
termnated, Appellants in fact concede that they played varying
roles in the falsification of records. Appel | ants nevert hel ess
argue pretext because (1) other jailers played a role in the
fal sification of records and were not term nated; (2) Cerliano knew
or should have known of the staffing issues that precipitated
Appel lants’ need to skip hourly security checks at the jail; and
(3) termnating Appellants allegedly allowed Cerliano to dodge
criticismfor his own m smanagenent. Appellants’ case essentially
boils down to an argunent that Cerliano is actually to blame for
the jail’s problens, and that his decision to term nate Appellants
was overly severe and based |l argely upon his own selfish notives.

Even accepted as true, however, Appellants’ allegations

cannot satisfy the final step in the McDonnell Douglas inquiry, as

such allegations provide this court with no evidence whatsoever
indicating that age discrimnation was at the heart of Cerliano’s
decision to term nate Appellants. “The ADEA was not . . . intended
to transformthe courts into personnel managers. The ADEA cannot
protect ol der enpl oyees fromerroneous or even arbitrary personnel
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deci sions, but only fromdecisions which are unlawfully notivated.”

Bi enkowski v. Am Airlines, Inc., 851 F.2d 1503, 1507-08 (5th G r

1988) (internal citations omtted). Absent evi dence of unl awful
di scrimnation on the basis of age, the ADEA does not provi de ol der
workers with a vehicle to bring suit against a fornmer enployer.
Appel I ants produce a great deal of evidence attacking the nerits of
Cerliano’s decision to termnate them but rest entirely upon
specul ation and unsubstantiated belief when it conmes to
establ i shing unlawful notivation. | ndeed, Appellants’ theory of
the case —that Cerliano fired Appellants to deflect attention from
his failures as sheriff, or to renove enployees who had been
critical of his managenent —has nothing to do with issues of age
di scrim nation. “ITAln enpl oyee’s subj ective belief of
di scrim nation, however genuine, cannot be the basis of judicial
relief,” and as such, Judge Steger’s grant of summary judgnent to

Appel | ees was appropriate. EEOC v. La. Ofice of Cmty. Servs., 47

F.3d 1438, 1448 (5th Cr. 1995).°2
I11. Concl usion
As Appellants fail to produce any evidence indicating
that their termnation was notivated by age discrimnation, the

district court’s grant of summary judgnent is AFFI RVED

2 Because we conclude that the district court’s grant of summary
judgnent to the County was proper, we need not reach the nerits of the court’s
holding in the alternative that the County was not Appellants’ enployer for the
pur poses of the ADEA



